TIADAft CKDEP. THE Kv^JTI^ RULES Of THE ROAD 




) :n 



A Thesis 



Presented to 



lh© Judge Advocate General's School, U. G . Ar?iy 



Th© opinions and conclusions expressed herein aro those of tho 
Individual student author, and do not nooecscrily represent the 
view® of either the Judge Advocate General’s School, l). S, Army, or 
any other governmental agency. References to this study should in- 
clude the foregoing statement. 



f*VT 

V 



lieutenant Umco L. , romberg. United S talas ±xy 

'/ 

4th April, 1 $C6 



gKSS^SCHOffl. 



rcoPE 



A study of the obligations of vessels using radar, 
the effect of the revised International Regulations for 
Collisions at sea upon then. 



to determine 
Fro venting 



Introduction 



lATIi OF COASTS 



Pag® 

t 



the Obligation to Use Radar 1 

*0x1© 16 and the Annex 

Rule 16(a) . 8 

Fulo 16(b) 12 

Rule 16(a) . 15 

The Standard of Care and Skill 18 

ShwsMtry 

Appendices 

A. Rules 16 and 29 * and the Ann a:: to tho Pules 30 

I. tales IS, 19, 21, 22, 23, and 24 32 

C. Table of Can os and Statutes . 34 

P. Bibliography' 3® 



1 

The International Regulations for Preventing Collisions at .Tea, 
as revised by the International Conference on Safety of life at Sea, 
London, i960, cause into effect on the 1st September, 1965* The most 
striking change front the previously effective Rules lies in the Annex, 
containing eight "recommendations on the use of radar information as 
an aid to avoiding collisions at soa". This paper’s purpose is to 
consider the effect of those roconmondations on the obligations of 
vessels using radar, taking up first the obligation to use radar in 
low visibility, then th® a'ct^nt to which it may be rolled upon to 
excuse obligations otherwise binding, and finally ths care and skill 
required in using radar in either case. 



R either the re viced Buies nor the International Convention for 

the Safety of Life at Sea, i960," draughted by tho sane conference, 

3 

require ships to be equipt with radar. United States courts hai'e 



1. Those ore cosjancnly known as the Rule 3 of the Road; they will bo 
referred to b imply as the Rules, or, when necessary to distinguish 
than £mn local rules, as the Interna, tiow.1 Rules. They arc, by 
Statute, si ado binding upon all public and private vessels of the 
United States, when navigating international waters. 77 ^t*t. 
m (196 3). 33 O.S.C., sc. 1051 et sgQ£. (1965). 

2. T, I. A. 3. Ko. 5760 (effective 26th May, 1965). 

3. Keconsnendation &5» in Annex D. to the conference ’c Final Act, is 
that the parties encourage installation of radar mooting a Cchsdule 
of Performance Standards cot out therein. 5. Doc., Fx. K, 87th 
Cong. 1st v.esc . , pp 259-6 2 . 
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besn urged, on the basis of Tho X* £• hooper & l2H» t0 hold vessels 
not so equip t to bo unseavortfcy 5 but none has don© so." Moreover* 

th© Rules do not require a ship equipt with radar to us© it, ’When 

6 

to do so retrains a matter of good seamanship, governed by Rule 2$, 

It is settled law that to fail to ugo an available radar whon 
proceeding ir. low visibility is to negloct a precaution required by 
th© ordinary practice of semen, and thus a f suit under Rule 2$. 

The Melford is th© leading case so holding, '“ho 1 boras X* t2££Z 
steamed into fog near George’s lank at eighteen knots; although she 
was equipt with radar and had qualified operators aboard, the radar 
was not turned on when approaching th* fog-bank, ,'ithin minutes 
after entering it, she struck and sank the trawler o' for* . The 
Parry was guilty of numerous faults; but the court hold that 
her ", * . failure ... to uao her radar is the most serious and 

s 

sinister aspect of tires© causes", 

Cn the 2frbh Fay, 1?55* th© ' errochief vac standing into har- 
bour at Portland, fainc, in a dense fog, fha was equipt with radar* 



4, 60 F.2d 737 (2 Cir. 1932), 

5, h.jj., S,G. Portland irador, 213 F. hupp, 352 (D. Cre, 1962); 

The Cap’n Bill, 160 F. Cupp . 5^3 (D« Mass. 1 95$); Anglo-Saxon 
Petroleum Co, I-td,, vs. United ftates P0 F. £upr>. 155 (?. Fas*. 
1950). 

6, Rules 16 and ?9 ffjrl the Annex to th© Rules are found in Appendix A. 

7, 65 F. Supp. 622 (&.D.9.T. 1946). 

8, Id. at 626. 
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which was functioning, and indicated another vessel's presence, ho 
plot was kept (a subject that will be dealt with later), but the 
other vessel was nevertheless assumed to bo either inbound or at 
anchor} and, for reasons that are obscure, the radar was turned 
off about twenty minutes after the contact had been picked up. The 
contact was in fact the Erura an . which was outbound , and which col- 
lided with the Bcrgcchiaf . In the resulting litigation, the Serge- 

chief was held at fault for, among other things, turning off her 

9 10 

radar while proceeding in fog. the bsso Plymouth is a similar 
case. Factory smoke blown across the River Thames obscured ap- 
proaching traffic. For some time, it was obvious to those in charge 
of the Esso Plymouth , bound up-river, that they must pass through 
this smoke, but they did not turn on their radar, which would have 
shown any traffic hidden by it. This was held to have been a fault 
contributing to her collision with the down-bound Rlblag . 

Of course, restricted visibility requires radar to be used only 
if it is known, or ought to be known, to those in charge of the chip. 



9. The Perge chief - The Dwgan, 2?4 F.2d 46 9 (2 Cir. I960). This 
case was governed by the navigation Rules, commonly called* the 
Inland Lulas, J,0 3 tat. 96 (1897) amended, 33 f hS.C-., ec. 154 
et seoq . (1957)* Article 29 of the Inland Rules is substantially 
the same aa Rule 29 of the International Rales; cases involving 
the Inland Rule® are therefore taken as authoritative, but will 
bo indicated when cited. Cases involving the Great lakes Rules, 

28 Stat. 645 (1895) as amended, 33 U.S.C., ss. 241 et eeoo . (1957), 
and the Western Rivers Rules, 26 Stat, 320 (1890) as amended, 

33 O.S.C., ss. 301 et seoq . (1957), will be treated similarly. 

10. £.95$ 1 Lloyd's List L. fl. 429 (Ada. Div.) 
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Then tho Haiti Victory left Dover early one Rorning in Hay, 1955# 



visibility was excellent, . he had no reason to suspect patchy fog 

in the torth Sea, across which she was bound , and on & dark night 

would he unlikely to see a fog- bank until oho was upon it. In fact, 

her first indication was the fog-signal of the nuke of York , on a 

crossing course, nearby, but concealed by fog. r y tho tine the Haiti 

Victory could doteraiirc tho r-uke of York ' s position and take avoiding 

11 

action, collision was inevitable; the Haiti Victory was exonerated . 

One nay, nereover, turn off one * s radar in lew visibility, if it 
appears to function improperly, or gives a picture that is of no use 
in conning one's ship. This happened as the Issae T. Kara was pro- 
ceeding down Harraganset ley. Visibility had been good when she left 
Providence, but when sho reached Gould Island, she saw a fog-bank coning 
in fron son. Her radar was turned on, but, owing to false echos and 
interference, the scope was hard to road, and it was turned off. The 
Hann collided in the fog with the Kb so Aruba; she was exonerated, the 

court holding that, in the circunstancos , her master had discretion 
1 ? 

not to uso radar. ' 



11. The f-uka of York - The Haiti Victory, 230 F.2d 139 (4 Cir. 1956), 
aff *d qnb non. British Transport Connies ion vs. United f-tates, 
354 (1957). 

12. The Esso Aruba, 94 F. Supp. 436 (.0. K ass. 1950). aff *d 197 F.2d 
422 (1 cir. 1952) (Inland Rules ). In the Court of Appeals, the 
owners of the T.pso Aruba unsuccessfully urged asapy faults against 
tho Kara , but failure to use radar was not among thorn . 
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13 

The 'hike of York - The '.citl Victor , discus sod above, must be 

taken as holding that, if visibility is sufficient to detect other 

ships in tine to avoid collision, failure to us© r&dwr is not & fault 

14 

under Rule 29. ''ho * slthan Victor'/ holds siniltrly. This case arose 
out of a collision in the r.olaw&r© fiver between a steamer and an un- 
lighted, wrecked car-float, "he night being? dark and clear, the 
steamer *s radar had beam turned off. The court hold that neither 
this, nor her failure to see the car- float in time to avoid it, was 
negligence. In The lad y Kelson, " a twg and tow had bean picked up 
on radar, on which they appeared as one. At tine same time the tug’s 
lights wore sighted; the tow was unlighted. Those in charge of tho 
Lady Mels on did not thereafter watch, the radar. Tho tug’s lights in- 
dicated. that she would clear, as she did; but the barge she was towing 
did not, and was not sighted in tine for the Lady Kelson to avoid it. 
Iho Icdy Nelson was held not to have teen at fault for relying solely 
on visual observations. 

16 

The court, in The K aid on held that fall’ire to use racial* on a 
cl oar night did not contribute to the Malden* o collision with O.f .8 . 
Gearing , \d.thcut deciding whether it was negligent. This will always 
be true, so long so the other vessel displays proper lights; for if 
fix© radar ©quint vessel keeps a proper look-out, she will sec the 



13. 230 F.fci I .39 (4 Cir. 19#). 

14. 19? ?. f’Jpp. 60 3 (2.L-. Pa. 1961). 

15. 19# Am. *m\ Cas. 1279 (3.2. M.I. 19#). 

16. 724 P. Supp. 705 (E.D. Va. 1963). 
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other in tin® to avoid her* and if she does not keep a proper look- 
out* she ought to he oondmmd on this ground. In ‘ihe Marine 
Leopard tho court suggested that failure to plot ruder observations 
may have contributed, because tho risk of collision wnM have been 
more apparent* but it expressly declined to hold this failure a 
faulti 

Llxilo I hesitate to go eo far m to hold that each 
%'coso! was at fault for failing to utilise the full 
potentials of its radar* 2 do hollow that Snow and 
-inkle v&qs 1 inactions in this regard constituted poor 
seawwxuship. ^ 

Tills language is, of course, an equivocation, for if the two masters 
were guilty of poor* wwanaashlp, their ships ought to have been con- 
denned order Rule 29 . But the court did not have to decide tho point 
at all, as both ships mre hold liable for other faults. 

The Southern and fas torn Tlotrlcta of Texas have held that ves- 
sels oquipt with radar mist uc© it In good visibility. The Glortvillo *^ 
20 

and 'ihe -HIowpoor ~ both arose out of collisions between ships and 
drilling platforms in til® Qulf of Mexico, off the Louisiana coast. 

Both collisions happened on dark, clear nights. The only difference 



17. 152 ?. £VP5>* 197 <K.f. Calif, *957). 

18. Id. at 20c. 

1?, 210 F. 3xpp. 865 0,1). ..ox, 1962). 
20. 214 F. tupp. 449 (8,0. r iex. I 963 ). 
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between the cases is that the OXonvilleds radar woe tumid off, 
while- the ' illowpool*^ was on, but the officer of the watch did not 
look &t it. In both cases, the failure to us© radar was held to be 
a terieus fault. It is to be noted* however* that where these col* 
Helens took place , the large number of off-shore drilling rigs Is 
an unusual Kama ret. Sew rigs are constantly built, ani in feet tbs® 
charts of neither the Glerrrlilc nor the Willownool ware up to date in 
showing thar.. It i© apparent from the opinions in both caa©e that 
these eirouwatances influenced the courts. 

In good visibility, a proper look-out can be expected to detect 
other chips, and other ohetruetlene, aeeuaiaf that those eossply with 
the Rules regarding Lights, Similarly, while a radar plot is useful 
in am soouvring to avoid, visual observation i® adequate to do so. 
Against this, one must keep in mini that exeasire ubg of radar equip- 
ment. wears out Its components. The better view is considered to be 
to allow reliance upon visual observation, unless, owing to low visi- 
bility, it is ineffective. 



The second preliminary note to Part C of the revised Rules refers 



to the Annex* lids Is appropriate because* as radar need be used only 
in loir visibility, only then can any deficiency in the tay In which it 
is used to charged as & fault. Ihc Annex in fact amounts slrsost wholly 
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to a gloss on luo 16, defining the relationship botwsan radar and the 
obligation;; irposad by bho Kale. 

Rule 16(a) 

Ivory vessel, or soaplaas when taxi-ing cn 
L'«o ’.rater, shall, in fog, mist, falling snow, heavy 
rainstorms or any other condition aiailarly re- 
stricting visibility, go at a moderate speed, having 
careful regard to the existing circumstances and 
coalitions . 

Unier this Rule, radar raises the question, whether a vessel ©quipt 
with it my proceed at a speed that would otherwise be beenod Imoder- 
ate. Under the previously effective Rule 16(a), which is unchanged by 

the revised Rules , it has consistently boon held that cho way not. 

2.1 22 
The Dome chief - Ihe Borman has already been discussed? in 

this caso, the burgan ms hold at fault for proceeding in fog at an 
irsKodorato speed, and it was further held that her use of radar could 
not excuse the fault, bbod v» United i-tatos C rJ illustrates why this ex- 
cuse is unacceptable. Hie 11s on Victory , nuking fifteen knots through 
heavy fog in the forth Sea, with her radar operating on the relatively 
short range of four Kilos, struck and sank a vessel that had never ap- 
peared on her scope. Circumstantial evidence indicated that tho vessel 



21. 2?4 F.2d 469 (2 Cir. i960) (Inland Rules). Rule 16 (a) of the 
Inland fvJ.es differs fron its international emmterpart only in 
Sosas imatcrial oc&ssions. 

22. Page 3, supra, 

23. 123 F. Lupp. 42 , (b.f.R.Y. 1954 ). 
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74 

was the rucentaur , which had loft Lovsstoft the previous norning, 
and was rot again heard from. The Vllson Victory’s spool was clearly 
excessive, ard' 'the court held that the use of radar would not excuse 
it. 

inept use of radar may raise doubt whether e:teesslve speed would 

have been excused had the radar boon used 'properly. The /- rvtinous J 

Z6 

rsabes it fairly clear that it would not. The !, athew I uckenbach 
Roro heavily ©raph&sises the ineptnoss. The court in this case ex- 
pressly held the Mathew I.nckonhach at fault for proceeding at an ia- 
Eodorate speed; rightly road, it rejected any excuse based ora the use 
of radar on tho ground that th© use had boon negligent, and thus it 
did not roach the question, whether ©ffectiv© uso of radar would ex- 
cuse the otherwise imodsrate spool . 

2? 

In The Squthnort , the claimed excuse wan rejected for tho sane 

ZB 

reason as in Tho Kathew Thcko nhac h ; w the court wont on, however, to 



24. Tho Sucentaur , according to the court, was 105 ft. long, 21 ft. 
in teas, and: 11 ft. in draught. Id. at 44. 

25. 1 56 F, lupp. 414 (I'.f. La. 1957) » rov’d on other grounds, 259 F.2d 
11 (5 Cir. 1955). 

26. 215 F. fupp. 66? (P.B.JJ.y. 1963) (Inland Mias). 

27. fWO 8 2 Iloyti’s List L. H. 36 2 (Adrs. Div.). 

23. 215 P. fupp. 667 (8.D.S.I. 1963) (Inland Mies). 
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suggest, in tho foIlo’-Jirr* .1 smguage, that it would in no easo have 
accepted its 



* . . while a -v-Bccel equipped with rater 
plight e scene blarso for proceeding at a high speed 
in fog, she would. quite probably ho faun'’ to 
blsxe if a collision ensue. 4 , for failing t.o keep 
a good look-out on her ro J ra* screen. In the pre- 
sent case I prefer to find the "outhoort to bless© 
for initial spoor? ant for retaining an excessive 
SDoc.l until she heard the whistle of the Finn- 
long , 

this lenfraag© arguably hollo that the Lowtbcort 1 © speed could not 

have boon excused by her radar; it can be said contra that, as the 

court held, those on board the foathport . . , marie no proper use 

of their Instrument, !,J ' the point was not before it. Any question 

about a vessel's obligation under halo i6(a) was put to rest by the 

3? 

Court of Appeals in The Prlns Alexander , holding that possession tm\ 
us© of radar does not excuse an otheruiso immoderate speed in fog; 
this was affirmed by the house of lords.*' ' Ihe Admiralty division has 
repeatedly refused to let w th© use of this equipnent /~to fea_7 pra yod 

33 

in afcd so far as to justify navigation that would otherwise b© reckless M . 



29. /-1949J 82 Lloyd's list 1. R. 862, 871 (Adm. Div.j. 

30. Ibid . 

31. jCtyfrJ i Lloyd's list L. K. ZBl (ct. App.) 

32. iho ihtLns Alexander, /~1955_7 2 Lloyd's list L. K. 1 (H.I.). 

33* die Chilean, if" 1955.7 2 Lloyidn List 685 * 693 (Adm. Div. ) ; she B!ora, 

1936 7 1 Lloyd's list L. R. 617 (Adm. Div,); the digue 1 do Larrlnaga 

1193617 2 Lloyd's List L. R. 330 (Ada. 7>iv.). 
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lieconnortd at ion (2) accepts the view of those cases, that a vessel 
using radar nay not proceed in low visibility at & speed that wold 
otherwise bo isnoi orate. Iho prevision that, '’information obtained fro® 
the use of ra ;ar is one of tao circumstances to be taken into account 
when determining mi crate speed, night to taken to indicate the con- 
t*tj; but the next scntonco, which cays, In tills regard it nust bo 
recognised that saa.ll vessels, small icebergs, and similar floating 
objects nay not bo detected by radar" (which is quite true), negatives 
this interpretation, 

the last sentences of rocosraendation (2) goes further, to say, 

"fad at indications of on© or noro vessels in the vicinity may mm that 
’noderat© speed* should, be slower than a mariner without radar night 
consider noderat© in the circumstances. " Even this interpretation has 
boon anticipated . iha fishing vessel harsha Arm, standing out of fan 
Polro lay, California, in heavy fog, picked up three vessels forward 
of her hMM, and temdi&toly stopt hor engines. ho vessels were 
tracked until they had close’ to within two hundred yards, when they 
war© lost in the sea return, Shortly afterward, x nether fishing: ves- 
sel , the |tegr, ves sighted close aboard , and the two collided . The 
Hnrsha inn was almost dead in the water at the time of the collision, 
but vrc.s nevertheless held solely at fault for no rely stepping , and 
not reversing to take off all way, when she first picked up the rear . 
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34 

Her cooc.1 was therefor® Immoderate. A similar view Is suggested 

■5 C 

in :hs= Anna alon , *' but It appears that in this ease the ships’ 
speeds were excessive anyway . 

Chosaoeahe t. "!y . to. vs. Cleveland 1 ankers . Ire . ' arose out 
of a throo-way collision in the Detroit River, in heavy fog, involv- 
ing two steaners and a car ferry. ihe Meg ' , one of the s teeners , 
held tiro other two on her *adar, and the court hold her at fault 
for not chocking her epeod in order to avoid 



RULE 16(b) 

A power-driven vessel hearing appar- 
ently forward of her loan, the fog-signal 
of a vessel tho position of which is not 
ascertained, shall, so for as the circus:- 
stances of trie ease admit, stop her engines, 
and then navigate with caution until danger 
of collision is over. 

Under this rile, the question is, whether radar information can 
sufficiently ascertain another vessel's position to relieve one of 
tho obligation to stop engines upon hearing a fog-signal forward of 
the beam. This question, under the unchanged, previous Kule, has 



34. forciieh vs. Anetch, 191 F.2d 39? (9 Ctr. 1951) (Inland Rules ) . 
35* B3 c J±J 1 Lloyd's list L. R. 4?5 (Mm. Civ.). 

36. 121 F. Supp. G30 (S.n. Kieh. 1954) (Great Lakes Rules). 
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37 

been unsettled, b'eycrhuousei* ■■ .w. Cc . , vs. United ft at os had ap- 

Op 

plied Rule to a collision in dense foe, or the theory that, as 

each vessel held the other on radar, they re re "in sight’ 1 of one 
another for the purpose of applying the tteoring and ailing Rules. 
If this view bo accepted, radar contact is a fortiori sufficient 
ascertainment for purposes of Rule 16(b). 

Other courts have taken the contrary view. The H jelxaren , pas- 
sing through the English Channel in fog, picked up a radar contact, 



37 . 174 F. supp. 663 (N.D. Calif. 1959). 

38 . The provisions of the Steering and Sailing Rules are not really 
material to this paper, but Rules 18, 1$, 21, 22, 23, and 24, 
for what interest they may hold, are sat out in Appendix B. 

39* This is overruled by Rule l(c)(ix) of the Revised Rules . 

40. In Orient Steam Navigation Co. vs. United States, 231 F. Supp. 

469 (S.O. Calif. 1964) , the court found that "the authorities 
are not in agreement’ on this point, citing Weyerhaeuser and 
Avondale Karine-Ways, Inc., vs. Tug Crescent Cities, IpoO Am. 

. ar. Cas. 1451 (K.D. La. i 960 ), aff’d per cur . , sub nom . Na- 
tional Karine Service, Inc., vs. Avondale Karine Ways, Inc., 

1961 Am, Mar. Cas. 1040 (5 Cir. 1961). The latter case can- 
not be said to hold contra Weyerhaeuser, for it does not ap- 
pear whether the radar ecuipt tug at any time held the vessel she 
struck on her scops. 

The court in Orient Steam Navigation found the point un- 
necessary to decide. This case arose out of a collision be- 
tween U.S.S. Kearsarge and the Griana . The rearrange claimed 
that her radar information relieved her of the duty to slow; 
but she did not hold tho Orian a on the radar repeater on her 
bridge (why does not appear") , and although the Oriana was be- 
ing plotted bo low-decks in the Combat Information Centre, this 
information was not effectively passed to tho Near sorgo *s bridge. 
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